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Why has Greece preferred the Tax Royalty or
Modern Concession Agreement rather than a
Production-sharing Contract? Is this Preference
justified?
Christina Vlachtsis*
Abstract
The contractual forms for exploring and exploiting
hydrocarbons in Greece are limited to the lease agreement
and production-sharing agreement to the exclusion of risk
service agreements. The form to be adopted in relation to
a particular licensing process, whether lease or productionsharing agreement, is determined on a case-by-case basis.
In the latest Open Door Invitation of the Ministry of
Environment, Energy and Climate Change for granting and
using authorisations for the exploration and exploitation
of hydrocarbons in the Gulf of Patraikos (West) (offshore),
Katakolo (offshore) and Ioannina (onshore), a draft model
lease agreement served as the basis for negotiations with
potential investors comprising negotiable and nonnegotiable matters. This article will present certain terms
of the lease agreement which is similar to the modern
concession agreement and will compare these to the terms
of the production-sharing agreement. It will also consider
the reasons why Greece has a preference for modern
concession agreements rather than a production sharing
contract and will question whether this approach can be
objectively justified.

Introduction
Law 2289/1995 on prospecting, exploration and
exploitation of hydrocarbons (‘the Hydrocarbons Law’)1
was adopted in 1995 in implementation of the
Hydrocarbons Directive.2 It replaced the former legal
framework dating back to 19763 and had the objective of
creating the necessary conditions to attract foreign
investment which, it was hoped, would lead to the discovery
of natural gas and petroleum in Greece.4 Pursuant to this
enabling legislation, the Greek State’s exclusive rights over
its hydrocarbon resources could be vested in the Public
Petroleum Corporation for Exploration and Exploitation
of Hydrocarbons (‘DEP-EKY’) that could either perform
operations itself or enter into a lease agreement or a
production-sharing agreement (‘PSA’), while the type of

* M. & P. Bernitsas Law Offices.
1 Law 2289/1995 on prospecting, exploration and exploitation of
hydrocarbons and other provisions (Government Gazette A27/1995).
2 Directive 94/22/EC of the European Parliament and of the
Council of 30 May 1994 on the conditions for granting and using
authorisations for the prospection, exploration and production of
hydrocarbons.
3 Law 468/1976 that for the most part was abrogated by the
Hydrocarbons Law.
4 Introductory Report Law 2289/1995, http://www.hellenic
parliament.gr/Nomothetiko-Ergo/Anazitisi-NomothetikouErgou?law_id=fb8918dd-b16e-443b-9f2e-3f02574f3132.

arrangement was determinable by Ministerial Decision upon
DEP-EKY’s recommendation. Under this framework, a
Ministerial Decision was adopted in 1995 according to which
the lease agreement was chosen as the form of contract
exclusively for six areas in Western Greece,5 four of which
were finally licensed, although the process did not ultimately
result in the commercial exploitation of hydrocarbons.6
This legislation was further amended in 20117 to revive
international oil company (‘IOC’) interest and also to reflect
developments in international practice since the first
licensing round in 1997.8 In its current form, the provisions
relating to DEP-EKY no longer apply, and a new authority,
the Hellenic Hydrocarbon Resources Management SA
(‘HHRM’),9 exercises the Greek State’s exclusive rights to
prospect, explore and exploit hydrocarbons onshore and
offshore in areas where the Greek State enjoys sovereignty
or exercises sovereign rights pursuant to the United Nations
Convention on the Law of the Sea that Greece ratified by
Law 2321/1995.10 This amended legislative regime currently
limits the contractual options to either a lease agreement
or a PSA11 while the concept of open-door tenders was
introduced for the first time to supplement the previous
system, which operated purely on the basis of licensing
rounds.12 In implementation of this revised legal framework,

5 Ministerial Decision D1/C/23500 on choice of type of lease
agreement (Government Gazette B/1094/1995).
6 According to the Ministry of Energy’s website, four licences were
granted to Enterprise Oil for NW Peloponnese and Ioannina and to
Triton Ltd. for Aitoloakarnania and off-shore Western Patraikos,
http://www.ypeka.gr/Default.aspx?tabid=765&locale=enUS&language=el-GR.
7 The Hydrocarbons Law was amended by Law 4001/2001 on the
operation of the electricity and gas markets and hydrocarbon
exploration, production and transmission networks (Government
Gazette A/179/22.08.2011).
8 Reasoned Report to draft Law on the operation of the electricity
and gas markets and hydrocarbon exploration, production and
transmission networks (adopted as Law 4001/2011), htttp://
www.hellenicparliament.gr/UserFiles/2f026f42-950c-4efc-b950340c4fb76a24/I-hlfis-eis.pdf, at 37.
9 HHRM was established by Presidential Decree 14/2012 on the
Establishment of a Société Anonyme under the trade name ‘Hellenic
Hydrocarbon Resources Management S.A.’ (Government Gazette A/
13.02.2012).
10 See Law 2289/1995, Note 1 above, Article 2(1), as amended by
Law 4001/2011, Note 7 above, Article 156(1); Law 2321/1995 on
the Ratification of the United Nations Convention on the Law of
the Sea and the Agreement on Part VI of the Convention
(Government Gazette A/136/1995).
11 See Law 2289/1995, Note 1 above, Article 2(10).
12 Note 8 above, at 38; Law 2289/1995, Note 1 above, Article 2(17),
as amended by Law 4001/2011, Note 7 above, Article 156(10).
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in 2011 the Ministry of Environment, Energy and Climate
Change (‘the Ministry of Energy’) adopted a decision which
provided that the lease agreement would be the choice of
contract for the exercise of the Greek State’s rights to
explore and exploit hydrocarbons in the Gulf of Patraikos
(West) (offshore), Katakolo (offshore) and Ioannina
(onshore).13 Following this decision, the Ministry of Energy
issued an Open Door Invitation in early 2012 for granting
and using authorisations for the exploration and exploitation
of hydrocarbons in these three areas, which provided that
competitive negotiations would take place with bid qualified
candidates for the acreage offered on the basis of a draft
lease model agreement, according to which royalty and tax
payments would accrue to the Greek State (‘the Open Door
Invitation’).14 This evidences, on a second occasion <=for
a second time?>, Greece’s preference for lease agreements
which correspond to the modern concession type of
agreement.
Against this background, the next section of this article
will examine the basic features of the lease agreement
pursuant to applicable legislation, as well as the terms that
can be negotiated by the parties. In the following section,
the lease agreement will be distinguished from the PSA,
while overlapping characteristics will also be considered.
The article will conclude that both types of agreement are
widely used and that while the use of PSAs may appear to
be more politically correct from a sovereignty perspective,
as they address the important issue of ownership of oil,
the lease agreement, which is preferred in most Western
European countries, is justified as it secures up-front
revenues irrespective of whether the concessionaire realises
profits.15 The Greek State, however, should take every
measure necessary to ensure that these revenues are
prudently applied to national development and welfare
objectives.

Lease or modern concession agreement
Under the lease agreement or modern concession, the
concessionaire is granted the exclusive right to explore and
exploit hydrocarbons in the contract area in accordance with
a pre-approved programme and budget and bears all the
cost and risk of operations throughout the duration of the
contract.16 The contract areas are delimited by decision of
the Ministry of Energy upon HHRM’s recommendation,17
and each lease agreement can relate to one or more
continuing adjacent onshore or offshore areas, which
comprise the original exploration area.18 The contract area

13 Ministerial Decision D1/A/3026 on choice of type of contract
for the assignment of the right to explore and exploit hydrocarbons
(Government Gazette B/376/2012).
14 Ministerial Decision D1/A/33 on Open Door Invitation for
granting and using authorisations for the exploration and exploitation
of hydrocarbons (Government Gazette B/76/2012).
15 Ministerial Decision D1/C/23500 on choice of type of lease
agreement (Government Gazette B/1094/1995), Recital (6).
16 Note 1 above, Article 2(22), (23).
17 Ibid., Article 2 (4); Ministerial Decision D1/F6/12657 on division
of the country into hydrocarbon exploitation areas pursuant to article
148(1) of the Mining Code (Legislative Decree 210/1973 on Mining
Code (Government Gazette 277/A/1973), as amended and in force)
and Article 2(4) of Law 2289/1995 (Government Gazette B/615/
1995).
18 Note 1 above, Article 2(11).

is ultimately limited to the area where commercially
exploitable fields are discovered,19 with exploitation areas
normally not being greater than 100km2, although they may
exceptionally be up to a maximum of 200km2.20
The duration of the lease agreement is limited by
legislation. For the exploration stage, the duration should
generally not be more than seven or eight years for onshore
and offshore areas respectively, although it may be extended
by half that time or a maximum of the same time again,
where justified by the circumstances.21 In the Open Door
Invitation, the exploration stage was divided into three
consecutive exploration phases each of two to three years
for the Ioannina and Gulf of Patraikos contract areas and
into two phases of two and three years for Katakolo, as
there was already an oil discovery in this area.22
Where hydrocarbons are discovered in commercial
quantities, the exploitation period is 25 years,23 with an
extension being possible for a further two five-year periods
upon renegotiation of the contractual terms prior to expiry
of the initial duration of the contract.24 The legislation
further provides that where an oil field extends beyond the
concessionaire’s contract area into another concessionaire’s
contract area and unitisation would be more efficient, the
Greek State acting through Hellenic Hydrocarbon
Resources Management SA (‘the lessor’) may invite the
concessionaires to submit for approval, within a specified
time period, a unified exploration and exploitation
programme. Concessionaires are incentivised to reach an
agreement, as failure to submit a unified programme within
the prescribed time limit gives the lessor the right to
terminate the relevant agreements.25
In the event of commercial discovery, the concessionaire
is entitled to produce hydrocarbons and their by-products
and to distribute them for own benefit on notifying the
lessor and subject to payment of applicable rental fees and
taxes.26 The rental fees are due irrespective of whether or
not operations are profitable and are payable in kind or in
cash at the lessor’s option. Where payable in kind, this is
defined as a portion of commercially tradable produced
hydrocarbons,27 while the lessor and concessionaire are
regarded as joint owners of the hydrocarbons from their
extraction until delivery, with the lesssor’s portion being
equal to the rental fee for the calendar quarter and the
concessionaire being entitled to the balance of production.28
Where, however, the rental fees are payable in cash, this
represents a percentage of their value in accordance with
the contract terms, while ownership of the extracted
hydrocarbons vests in the concessionaire on possession.29
It is further provided that rental fees may vary by taking
into consideration certain factors including the amount of

19 Ibid., Article 2(12).
20 Ibid., Article 5(9).
21 Ibid., Article 5(3), (4).
22 Ministerial Decision D1/A/33, Note 14 above, at 5.
23 Note 1 above, Article 5(8).
24 Ibid., Article 5(13).
25 Ibid., Article 5(15).
26 Ibid., Article 2(25).
27 Ibid., Articles 2(27) and 7(12).
28 Presidential Decree 127/1996 ‘Terms of lease of the right to
explore and exploit hydrocarbons’ (Government Gazette A/92/1996),
Article 3(a).
29 Note 1 above, Articles 2(27) and 7(12).
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Comparison with production-sharing
agreements

production, the geographical, geological and other
characteristics of the area, and the expense-to-income
ratio.30 The Open Door Invitation refers to royalties rather
than rental fees, and the draft lease model agreement also
includes a lengthy article on royalties that is subject to
negotiation. According to the Open Door Invitation,
royalties are to be linked to the ratio R/C where R is gross
cumulative revenue and C is cumulative costs. The Ministry
of Energy has proposed in relation to royalties that they be
linked to R/C by a sliding scale of various tranches of the
ratio of revenues to costs and that they are to range from 2
per cent of the quantity of hydrocarbons produced, in cash
or in kind, up to a maximum of 20 per cent, which will be
deductible for income tax assessment purposes. The
objective of this mechanism is to limit the concessionaire’s
profitability where favourable economic conditions prevail
and to enable the lessor to benefit from these conditions
by increasing its profit where profitability is high. In addition
to royalties, 20 per cent income tax and 5 per cent regional
tax are payable, which are both non-negotiable items.31
Moreover, the invitation to tender may provide for the
payment of production and signature bonuses in addition
to annual surface fees.32 For instance, in the Open Door
Invitation, both production and signature bonuses were
biddable items, while provision is also made for a fixed
annual surface fee which escalates depending on the stage
of exploration.33 The effect of this provision is to encourage
the concessionaire to progressively relinquish the contract
area while, according to the terms of the Open Door
Invitation, concessionaires are obliged to relinquish 20 to
50 per cent of the original contract area of approximately
65km2, so that all the exploration area will have been
relinquished by the end of the last exploration phase.34
Finally, there are a number of provisions enabling the
lessor to obtain adequate information in order to be in a
position to monitor contemplated development and
production operations. In particular, the lessor should be
notified of the programmed works and budget three months
prior to commencement of each calendar year, while the
lessor may, within one month from submission, request
clarifications or amendments regarding the nature and cost
of the works. The lessor can also monitor ongoing
programme performance,35 while the concessionaire is
obliged, within six months from commencement of
exploitation, to submit a detailed development and
production programme on which the lessor may comment
within a two-month period. 36 The concessionaire is,
however, required only to revise its annual works or detailed
development and production plans where the lessor’s
proposals are justified on grounds of good oil field practice.
Failure of the lessor to respond within a one- or two-month
period respectively implies the lessor’s consent,37 thereby
limiting the time period for proposing amendments.

Under a PSA, the concessionaire undertakes, in the capacity
of contractor, to explore and develop hydrocarbons and
their by-products, and benefits from exclusive rights in this
regard.38 The IOC continues to be called a ‘concessionaire’
in Greek legislation and this essentially reflects that it is
granted exclusive exploration and exploitation rights rather
than it being a concession holder in the sense that it is under
the lease agreement. The concessionaire assumes the cost
of operations and bears the financial risk when commercially
exploitable fields are not discovered or profitability of
production is limited.39 Optimal use of petroleum rights is
encouraged by requiring the concessionaire to conduct
operations in accordance with international standards and
on the basis of an approved annual programme of works
and budget, while progress is monitored by the Greek State
acting through HHRM in its capacity as contracting
authority.40
An important feature of the PSA which distinguishes it
from the modern concession agreement is that the Greek
State is the owner of production from its extraction. This
enables ownership to vest in the Greek State, unlike the
lease agreement where the concessionaire is the owner of
hydrocarbons on possession, subject to the Greek State
being able to take a share of production in kind, in which
case the Greek State and the concessionaire are considered
as joint owners.41 The inverse occurs under the PSA, notably
petroleum produced belongs to the Greek State, with the
exception of the concessionaire becoming the owner of
hydrocarbons corresponding to its share as well as those
intended to cover costs and expenses when separated from
the hydrocarbons extracted.42 While a Presidential Decree
has been adopted to further regulate the lease agreement,43
whose provisions have been considered in the foregoing
section, a Presidential Decree has not been adopted to detail
the legal aspects of the PSA, and this is another indication
of Greece’s general preference for the lease agreement, as
it has failed to adopt any implementing legislation for the
PSA.44 Based, however, on the main framework legislation,
in the event of discovery and production of hydrocarbons,
part of the quantity produced each calendar month,
including by-products, is allocated to the concessionaire to
cover costs and expenses (‘cost oil’), while the balance of
production is split between the contracting authority and
concessionaire in fixed and determined percentages (‘profit
oil split’). 45 As occurs with the lease agreement, the
contracting authority’s share may vary by taking into
consideration certain factors including the amount of
production, the geographical, geological and other
characteristics of the area as well as the expense-to-income
ratio.46 It is further provided that the concessionaire may

30 Ibid., Article 2(26).
31 Ibid., Article 8(1).
32 Ibid., Article 2(19).
33 Ministerial Decision D1/A/33, Note 14 above, at 12 provides
that the acreage fee per stremma (1000m2) per year is €10/km2 for
the first exploration phase, €15/km2 for the second exploration phase
and €20/km2 for the third exploration phase.
34 Note 14 above, at 5.
35 Note 28 above, Article 2(1)(c).
36 Ibid., Article 2(2)(a).
37 Ibid., Articles 2(1)(b) and 2(2)(a).

38 Note 1 above, Article 2(30).
39 Ibid., Article 2(31).
40 Ibid., Article 2(31).
41 Ibid., Article 7(12).
42 Ibid., Article 7(13).
43 Note 28 above.
44 Note 1 above, Article 2(37), which is the enabling provision for
the adoption of a Presidential Decree in relation to PSAs that has not
been implemented.
45 Note 1 above, Article 2(32).
46 Ibid., Article 2(33).
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be obliged to sell on behalf of the contractor its share in
production.47 The invitation to tender may similarly provide
for signature and production bonuses, as well as the payment
of surface fees,48 while 20 per cent income tax and 5 per
cent regional tax are also payable.49
The PSA and lease agreement share certain other
common features and certain provisions apply to both
contract types. In particular, provisions regarding duration
of the exploration and exploitation periods,50 the possibility
of extending these periods,51 the surface area that can be
exploited52 and unitisation53 are the same for both types of
agreement, being jointly regulated with respect to these
matters.
Other joint features relate to a number of concessionaire
obligations, notably the obligation to inform the lessor or
contracting authority of the discovery of an oil field within
the time limit provided for in the agreement54 and the
obligation to submit a detailed development and production
programme according to the agreement’s timing and content
requirements.55 Moreover, the concessionaire in both cases
is required to implement the programme and perform the
works according to the terms of agreement,56 transport
hydrocarbons to the lessor or contracting authority or
independent third party via pipelines it has constructed at
the lessor’s or contracting authority’s request,57 sell all or
part of hydrocarbons produced to the state in case of war,
risk of war or other state of urgency,58 keep records of
exploration and exploitation activities and submit complete
reports to the lessor or contracting authority within
contractual time limits, 59 in addition to scientific and
technical data and explanatory material which should be
freely accessible to the lessor or contracting authority.60
From an accounting perspective, the concessionaire is
required to ensure that all costs, and in particular
remuneration of employees, the cost of supplies, rent for
machinery and equipment as well as fees for studies and
performance of activities, are at levels that do not deviate
from freely determined and internationally competitive
prices. Moreover, the lessor or the contracting authority
monitors the programmes of works and all costs and
supplies of products and services necessary for their
performance, and further inspects the concessionaire’s
accounting books and records to ensure that entries are
accurate and costs justified in accordance with good
commercial practice. The inspection and approval
procedures, consequences of non-approval and any other
relevant matter are to be detailed in the agreement.61
Therefore, in both cases, accounting procedures are detailed
in the agreement and should be carefully addressed to avoid

loopholes and ensure tax efficiency necessary for the longterm stability of the agreement.
As regards income tax, it is clarified in relation to both
types of agreement that net taxable income is the difference
between amounts credited as revenue and amounts debited
as expenses, which includes, in the case of the lease
agreement, the deduction of royalties and, in the case of
the PSA, the value of the contracting authority’s share in
production.
While income tax is linked to profitability, the royalty
which is only payable under the lease agreement is due
irrespective of profits realised, which makes it an attractive
option for the Greek Government. The PSA, as it is set out
in the main legislation, would be preferred by IOCs, as the
current provisions set no limit on cost oil while there is no
requirement to make a royalty payment. It would be difficult,
however, from a political perspective, for Greece to receive
no share in production and if this type of agreement were
to be adopted in the future, it would seem advisable, prior
to introducing it, to amend Law 2289/1995 so that the terms
of the PSA provide for a royalty payment or at least a ceiling
on cost reimbursement.62
Under both the lease agreement and the PSA,
infrastructure (storage tanks, pipelines and electricity
transmission system) and buildings whose use has been
freely assigned to the concessionaire in accordance with a
specified legal procedure,63 as well as depreciated moveable
assets, pass to the lessor or contracting authority, namely
the Greek State, without consideration on expiry of the
exploration period. The terms of the agreement determine
what will become of buildings otherwise acquired or assets
that have not been depreciated.64 The concessionaire is also
typically responsible for decommissioning, except where
otherwise provided for in the agreement.

47
48
49
50
51
52
53
54
55
56
57
58
59
60
61

62 See Bindemann K., Production-Sharing Agreements: An Economic
Analysis, Oxford Institute for Energy Studies, WPM 25 (October
1999), http://www.oxfordenergy.org/wpcms/wp-content/uploads/
2010/11/WPM25-ProductionSharingAgreements
AnEconomicAnalysis-KBindemann-1999.pdf, at 85 to 86, for further
analysis.
63 Note 1 above, Articles 6(1) to (4) and 12(1) to (5) describe the
legal procedure for expropriating buildings and assignment of use of
buildings necessary for the concessionaire to carry out exploration
and exploitation activities.
64 Note 1 above, Article 10(1).
65 Kosmides, T., Agreements conceding rights to explore and exploit
hydrocarbons (pursuant to L. 2289/1995) - A first approach, NOB 788
(2012), at 804 where it is considered that the PSA is the more
appropriate contractual form.

Ibid., Article 2(36).
Ibid., Article 2(19).
Ibid., Article 8.
Ibid., Article 5(1) and (8).
Ibid., Article 5(3) and (13).
Ibid., Article 5(9).
Ibid., Article 5(15).
Ibid., Article 5(7).
Ibid., Article 5(10).
Ibid., Article 5(11).
Ibid., Article 5(12).
Ibid., Article 7 (1).
Ibid., Article 7(9).
Ibid., Article 7(10).
Ibid., Article 7(11).

Conclusion
Aside from ownership and sovereignty-related
considerations which point in favour of the adoption of a
PSA,65 it would seem that Greece’s preference for lease or
tax-royalty type agreements is justified from a financial
perspective, as the royalty accruing to the Greek
Government will guarantee revenues in the event of
commercial discovery irrespective of profitability while this
is not possible under the PSA as currently regulated by
Greek legislation. It would also be possible for the PSA to
be amended by legislation to render its terms more
favourable to the Greek State, thereby striking a balance
with IOC interests.
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Both types of agreement afford flexibility by providing
that the rental fees under a lease agreement or share under
a PSA may vary by taking into consideration certain factors
including the amount of production, the geographical,
geological and other characteristics of the area as well as
the expense-to-income ratio. The model lease agreement
applies sliding-scale royalties based on the R-factor, while a
PSA can also make use of a sliding scale although this does
not have to necessarily be based on the R-factor. In both
cases, Greek legislation enables the Greek State to increase
its profits in the event that oil resources are plentiful or oil
prices escalate.
The effectiveness of progressive profit-sharing schemes
will, under both contractual types, depend on the parties
formulating a detailed accounting procedure and
incorporating this into the agreement. Appropriate checks
and balances should also be implemented by rendering
contractual arrangements accessible to the public, explaining
to the public the legal and financial implications of the terms
and conditions of the agreement, informing the public of
revenue-monitoring activities, and providing calculations in
accordance with the terms of agreement.66
In this regard, the draft model lease agreement provides

in clause 20.13 that ‘except as [otherwise] provided … all
data shall be kept confidential and not reproduced or
disclosed to third parties by either Party to this Agreement
without the consent of the other party for the term of this
Agreement’.
According to the World Bank’s findings, when ‘model’
contracts are available, these are normally used as a starting
point for negotiation and the final negotiated fiscal terms
are not normally disclosed or released to the public.67 This
does not necessarily have to be the case for Greece, as the
draft confidentiality provision does not per se exclude the
possibility of the terms of the final agreement being
disclosed or the parties mutually agreeing to the release of
data in the interests of contract transparency and with a
view to rendering government and IOCs accountable.
Parties may also be minded to recall UNGA Resolution
1803 (XVII) which declares that permanent sovereignty over
natural resources must be exercised in the interest of
national development and the well-being of the people of
the state concerned 68 and, therefore, appropriate
transparency and accountability safeguards should be
implemented to demonstrate a firm commitment to
improving the standard of living of the Greek people.

66 Ahmadov, I., Artemyev, A., Aslanly, K., Rzaev, I., Shaban, I., How
to scrutinise a Production Sharing Agreement (London: IIED, 2012), http:/
/pubs.iied.org/pdfs/16031IIED.pdf,at 49.

67 Tordo, S., Fiscal Systems for Hydrocarbons, Design Issues, World Bank
Working Paper No. 123 (2007), http://elibrary.worldbank.org/doi/
pdf/10.1596/978-0-8213-7266-1, at 20.
68 United Nations General Assembly Resolution 1803 (XVII):
Permanent sovereignty over natural resources’, Official Records of the
General Assembly: Seventeenth Session, Supplement No. 17 (A/5217) (New
York: United Nations) at 15 to 16.
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